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I. GENERAL

On March 27, 1985, Virginia Richards petitioned the State Engineer to determine the
relative rights to the waters of Cold Springs, for the determination of the relative rights of claimants

on this source, located in the Cold Spring Valley of Washoe County, Nevada.

On August 31, 1989, Ross E. de Lipkau, on behalf of the R. Ruth Foundation, petitioned the

State Engineer to commence the statutory adjudication proceedings of this same Cold Springs.

On September 29, 1989, by virtue of the authority granted him, in Nevada Revised Statute
(NRS) § 533.090, the State Engineer issued Order 1003, the Order Granting Petition, setting into
motion the matter of the determination of relative rights in and to the waters of Cold Springs, in the
Cold Spring Valley (Hydrographic Basin 07-100), Washoe County, Nevada. A copy of the Order
was served by certified mail on September 29, 1989, to persons identified as potential claimants.
The Notice was published in the Reno Gazette-Journal located in Reno, Nevada pursuant to
NRS § 533.095.

On September 29, 1989, the State Engineer issued Order 1004, the Notice of Order and
Proceedings to Determine Water Rights, in the matter of the determination of relative rights in and
to the waters of Cold Springs, in the Cold Spring Valley (Hydrographic Basin 07-100), Washoe
County, Nevada. The Notice set forth the requirement that all those making claims to these waters
were required to make proof of their claims that would be determined at a later date. A copy of the
Notice of Order was served by certified mail on September 29, 1989, to persons identified as
potential claimants. The Notice was published in the Reno Gazette-Journal located in Reno,

Nevada pursuant to NRS § 533.095.

On May 4, 1994, the State Engineer issued Order 1099, the Notice of Order for Taking
Proofs to Determine Water Rights, in the matter of the determination of relative rights in and to the
waters of Cold Springs, in the Cold Spring Valley (Hydrographic Basin 07-100), Washoe County,
Nevada. This Notice set forth the requirement that all those making claims to these waters were

required to make proof of their claims on or before May 26, 1995. A copy of the Notice of Order



was served by certified mail on May 4, 1994, to persons identified as potential claimants. The
Notice was published in the Reno Gazette-Journal located in Reno, Nevada pursuant to
NRS § 533.110.

On March 19, 1998, and on March 30, 1998, the State Engineer sent a letter to all persons
identified as potential claimants inquiring if they were interested in continuing the adjudication
as the petitioners had conveyed their interest in the subject waters to the same party. Parties were
given thirty days to respond if they wished to continue. A copy of this letter was served by
certified mail on March 19, 1998, and March 30, 1998, to persons identified as potential

claimants.

On May 18, 1998, the State Engineer issued Order 1144, the Notice of Order to Vacate
Proceedings to Determine Water Rights, in the matter of the determination of relative rights in and
to the waters of Cold Springs, in the Cold Spring Valley (Hydrographic Basin 07-100), Washoe
County, Nevada. The Notice stated that the conflicting water rights had been acquired by the same
entity; therefore, resolving any conflict in the ownership of the subject waters. A copy of the Notice

of Order was served by certified mail on May 18, 1998, to persons identified as potential claimants.

On February 3, 2016, Donald A. Pattalock, on behalf of Heinz Ranch Land Company, LLC,
filed a petition with the State Engineer to determine the relative rights to all the waters of the Cold

Spring Valley, Hydrographic Basin 07-100, located in Washoe County, Nevada.

On June 1, 2016, the State Engineer issued Order 1277, the Order Granting Petition, setting
into motion the matter of the determination of relative rights in and to all the waters of Cold Spring
Valley (Hydrographic Basin 07-100), Washoe County, Nevada. A copy of the Notice of Order was
served by certified mail on June 1, 2016, to persons identified as potential claimants. The Notice

was published in the Reno Gazette-Journal located in Reno, Nevada pursuant to NRS § 533.095.

On August 1, 2016, the State Engineer issued Order 1278, the Notice of Order for Taking

Proofs to Determine Water Rights, in the matter of the determination of relative rights in and to all



the waters of the Cold Spring Valley (Hydrographic Basin 07-100), Washoe County, Nevada. The
Notice set forth the requirement that all those making claims to these waters were required to make
proof of their claims on or before August 1, 2017. A copy of the Notice of Order was served by
certified mail on August 1, 2016, to persons identified as potential claimants. The Notice was

published in the Reno Gazette-Journal located in Reno, Nevada pursuant to NRS § 533.110.

Pursuant to NRS § 533.140, the Acting State Engineer affixed his signature to the
Abstract of Claims on , 2019 and hereby issues this Preliminary Order of

Determination.

II. WATER SOURCES AND FLOWS

The sources of water that are the subject of this adjudication are located within Washoe
County, Nevada, and consist of groundwater and all streams and springs within the Cold Spring
Valley Hydrographic Area (07-100). This hydrographic area corresponds to the description of the
Cold Spring Valley Ground Water Basin described in State Engineer’s Order 606.* This
Preliminary Order of Determination will refer to the area as the Cold Spring Valley Hydrographic
Area in this proceeding.

Cold Spring Valley is an inter-mountain valley approximately 13 miles north of Reno in
western Nevada (Figure 1). The basin is roughly elongate in shape, oriented in a generally north-
south direction. It is approximately twelve miles long and averages three miles wide. The total
area of the hydrographic basin is approximately 30 square miles.

The basin is bounded on the east by the Granite Hills and on the west by the California state
line and Petersen Mountain. The southern boundary is formed by Peavine Mountain.

The lowest part of the valley is White Lake (a playa) in the central part of the valley at an
elevation of about 5,035 feet (1,535 meters). Southward from the playa, the valley floor rises at a

gradient of about ten feet per mile. The highest point in the valley is along the ridgeline of Petersen

! State Engineer’s Order 606, dated January 18, 1977, official records in the Office of the State
Engineer.



Mountain at ‘Cold’ summit, at the northwest end of the basin with an elevation of 7,805 feet
(2,379.1 meters).?

Present day streams are predominantly intermittent and principally confined to a few of the
canyons in the mountains, with discharge onto the alluvial fans and valley floors only occurring
during the spring freshet or during storm flash-flood events. Significantly, no streams are identified
by name in the basin on published USGS 7.5-minute topographic maps.

Groundwater in Cold Spring Valley originates from precipitation recharge from the
surrounding mountains. Regional flow gradients indicate the potential for subsurface inflow from
adjacent basins to the west. Groundwater discharge in Cold Spring Valley occurs by phreatophyte
transpiration, pumpage from domestic and permitted wells, and evaporation from bare soil.

The main area with substantial irrigation occurs along the south side of the valley at the
Heinz Ranch, which is owned by Heinz Holdco, LLC. The majority of the streams and springs in
this area support stockwatering.

Flow measurements of springs and streams recorded during field investigations by staff of
the Nevada Division of Water Resources (NDWR) along with historical reported flow data are
summarized in Appendix D and are publicly available on the NDWR public website.> Field
investigation reports are on record within the Cold Spring Valley Adjudication file located at the

NDWR.

2 Cold, Nevada, PID: KR1856, NGS Datasheet, National Oceanic and Atmospheric
Administration, Retrieved October 12, 2017.

3 Nevada Division of Water Resources’ Spring and Stream Flow Database, official records in the
Office of the State Engineer, available at http://water.nv.gov/SpringAndStreamFlow.aspx.
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Figure 1. Location map of the Cold Spring Valley Hydrographic Basin (07-100).



III. DETERMINATION OF RIGHTS TO THE USE OF WATER

Claims to pre-statutory vested water rights on sources of water were established by filing
proofs of appropriation in the NDWR and submitting evidence to support the claimed date of
priority, manner of use, place of use (POU) and the amount of water actually diverted and
applied to beneficial use. Evidence is reviewed in conjunction with records such as, but not
limited to permits, applications, proofs, maps, reports of conveyance and field investigations
conducted by the NDWR. Other data available in the public domain such as property records
(Government Land Office (GLO) maps/plats/survey notes, land patents, etc.), census data, recent
and historical aerial photography and insurance maps to determine the limit and extent of vested
water rights claimed in this proceeding are also utilized.

Priority date is established as the year in which a water source was initially diverted and
beneficially used. For surface water pre-statutory claims, water must have been diverted and
beneficially used prior to March 1, 1905. For pre-statutory claims to artesian underground
sources, prior to March 22, 1913, and prior to March 25, 1939, for percolating underground
sources.’

The doctrine of relation back may be applicable if the claimant can demonstrate the date
at which the diversion of water was commenced and that such work or construction progressed
with due and reasonable diligence to completion and beneficial use established.

As discussed below, the Acting State Engineer describes the reasoning used to determine
duty for the use of water for stockwatering. The limit and extent of water rights issued for all
manners of use is limited to the quantity of water reasonably necessary for such use, without waste.
The period of use for all manners of use is January 1 to December 31, unless otherwise specified.

A. Irrigation

Duty for irrigation purposes is determined by the class of culture type, identified as harvest,

meadow and diversified pasture, further defined as follows:

Harvest crop areas include all lands devoted to cultivated crops, such as grains,
truck farm crops (produce) and orchards, but not limited to them. Also all
irrigated native or other grass lands, which normally receive sufficient water
through a defined irrigation system (ditch and/or sprinkler systems) to produce a

4 1905 Nev. Stat. ch. 46.
S NRS § 534.080(1).
% NRS § 533.035.



crop that will justify utilizing either manual or mechanical methods for cutting
hay, although sometimes it may be pastured and not cut.

Meadow/Pasture crop areas are in production with crops of native and/or
domesticated grasses with minimal invasion by weeds and brush and may be
classified as good pasture but not of sufficient quality or quantity to be cut. Lands
are irrigated as long as water is available through a defined irrigation system
(ditch and/or sprinkler systems). Volumes of water utilized for irrigation are less
than the amount necessary for Harvest. Distinction from Harvest is that lands in
production are precluded from harvesting due to access, topography and/or rocky
field conditions preventing the use of manual or mechanical harvesting methods.

Diversified Pasture areas include all grass lands from which brush has not been
cleared but which are artificially irrigated by the farmer/rancher to some extent for
the production of grasses for pasture. These lands are usually watered only when
the stream is in flood stage or when there is excess water above the needs of
higher-class culture. In addition, this classification includes those areas in the
irrigated fields, which are grown up with willows, and the depression or other
areas covered with tule reeds, horsetail rushes and flags (wild iris), if there is grass
amongst them. While these latter areas generally receive as much or more water
than is required for the higher class of culture, the excess water cannot be
considered as being used beneficially, hence the right to divert it should not be
recognized.

Water considered drain, waste or tail water is defined to be such water that has
escaped from the irrigation infrastructure or those waters which have passed from
the developed irrigation infrastructure or beneficial use area and is allowed to
flow uncontrolled across adjacent ground.

In the Cold Spring Valley area, the Net Irrigation Water Requirement (NIWR) for alfalfa

and highly managed pasture grass is 3.1 acre-feet per acre and 2.5 acre-feet per acre for low
managed pasture grass.” The NIWR accounts for the consumptive use of water by transpiration
of the crop and evaporation from the irrigated soil surface. It does not account for water that is
lost in transport (ditch loss) from the point of diversion to the irrigation field, which returns to
the aquifer and is not consumptively used. The Acting State Engineer finds that the duty of water

required to be diverted from the source to grow a full season of Harvest crop (such as alfalfa or

" Evapotranspiration and Net Irrigation Water Requirements for Nevada, Huntington and Allen,

2010, State of Nevada, Division of Water Resources Publication, p. 258.
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grass hay) would be 3.5 acre-feet per acre, 3.0 acre-feet per acre for Meadow/Pasture crop and
0.75 acre-feet per acre for Diversified Pasture. These values are determined by adding 10%
transportation loss to the consumptive use or NIWR. Sources of water that are commingled for
irrigation at the same POU are limited to a total combined duty dependent on the crop type. Duty
is described as acre-feet per annum (afa) if the period of use is year-round, or acre-feet per season
(afs) if the period of use is less than 365 days per calendar year. Based on the historic record, the
Acting State Engineer determines that the growing season in Cold Spring Valley is March 1
through October 15 of each year (229 days) unless otherwise noted.®

The amount of water herein granted in this adjudication represents the historical use prior to
the statutory water law from the water sources. The Acting State Engineer recognizes that full
utilization of the diversion rate and delivery of the associated duty is ultimately limited by water
availability at the source, and in many years, water at the source is not sufficient to meet crop water
demands. It is understood that no rights in excess of the naturally occurring amount from these
surface sources are implied or inferred. Generally, throughout Northern Nevada, early July is the
common time for harvesting crops of hay, both native/wild and a mixture of domestic pasture
grasses. The reason for this date is two-fold: first, the crop of grass has reached its peak growth for
harvest at this time, and second, stream flow has receded to a point where there is no longer a
sufficient flow to adequately irrigate the crop for a second harvest. However, water may be
available for the irrigation of a second crop if there is upstream storage in a reservoir or if the water
source is a spring or base flow in a perennial stream that has sufficient flow for a longer period of
time during the year. Generally, if it is a good water year, then any additional flow would be used
to grow as much grass as possible to be grazed later in the fall.

The filings by non-federal claimants for irrigation purposes in some instances, have claimed
portions of places of use controlled by the federal government. The non-federal claimants in this
proceeding are the successors in interest to the original appropriators who diverted and beneficially
used various streams and springs that existed on and crossed the federal public lands. Irrigation

occurred on the open public lands even though the claimants had no title to the place of use. The

¥ The period of use revealed in historical correspondence and Permit 3100 state that the water
was used between April and November with the certificate stating the period of use to be March
1 through October 15. The March 1 through October 15 period of use (229 days) is what the
State Engineer decided in 1924, and the current Acting State Engineer concurs with this decision.
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prior appropriation system of acquiring waters rights by those who were early settlers on the public
domain is recognized by the Acting State Engineer as a way of establishing vested water rights.
These acts of settlement were later codified through legislation by Congress, who recognized
appropriations of water on the public range for various purposes including agriculture that had been
only tacitly recognized before.’ The Acting State Engineer finds that the waters of this adjudication
are non-navigable waters and that the Congressional legislation enacted specifically defined
irrigation as a right to the use of the water on the public range.

Even though the original settlers were trespassers on the public range, the federal
government did not act to evict them. This lack of action allowed for the conveyance of possessory
titles to land and water rights acquired transferring from one holder to another. Some of these
possessory claims to land eventually came into private ownership through patents that did not
necessarily include the entire place of use where historical irrigation was occurring. The
conveyance of possessory rights on the public range for irrigation or stockwater would transfer in
the same manner as water appurtenant to private lands. A settler in good faith might convey his
possessory interest in the land and in the water right appurtenant thereto by voluntary surrender to
one who takes possession from him. The transferee became vested with all the right his
predecessor had in the premises. "

The lands where the possessory claimants and initial appropriators originally irrigated were
on unsurveyed public lands and the boundaries of those lands did not necessarily have definite
metes and bounds. These appropriations already made on the public lands and recognized by
Congress were a confirmation of the right to insist on the use of the waters to the extent necessary
for beneficial purposes for the entire place of use before any control of the public domain was
exerted by the federal government. The State Engineer previously found that the waters claimed for
irrigation are not “federal property.” The Acting State Engineer finds that the claims for irrigation
wherein portions of the places of use claimed are lands controlled by the federal government are

viable claims unless otherwise determined in this Order.

? Mining Act, 14 Stat. 253, § 9 (1866); Homestead Act, 16 Stat. 218 (1870); Desert Land Act, 19
Stat. 377 (1877), 43 U.S.C. § 321, et seq. (1964).
' Hindman v. Rizor, 21 Oreg. 112, 116-118, 27 Pac. 13 (1891).
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B. Stockwater

Claims filed for stockwater refer to differing quantities for the type of animals from their
earliest date of beneficial use to the present. The Acting State Engineer recognizes that livestock
are opportunistic and that the number and type of animals that utilize water from the different
sources varies, depending on available feed in different parts of the range at different times of
year, the amount of water actually available at the source, and on management practices on the
public lands. Stockwater duty is quantified based on the number and type of animals that
historically used these water sources prior to 1905. The duty of water for livestock shall not
constitute any additional duty or diversion rate for any irrigation claims that also include
stockwater, or for any stand-alone claims that are within the confines of any property that
receives water from the same source for irrigation purposes. Duty is not a measure of water

actually available on a perennial basis.

HI. CLAIMS OF VESTED RIGHT

A. Irrigation Uses

There are twenty-one Proofs of Appropriation for the continuous use of surface water for
irrigation prior to March 1, 1905. There are four Proofs of Appropriation to underground sources
for irrigation water prior to March 25, 1939. The claimant and Owner of Record for all Proofs to
both surface water and groundwater for irrigation is Heinz Holdco, LLC. The original filing of
these claims along with subsequent amendments is described in this section. A complete
description of each claim is contained within the Abstract of Claims, a companion document to,
but separate from, this Preliminary Order. Because of its small size, the Abstract of Claims is
included in Appendix F, rather than under a separate cover.

Proof of Appropriation V-09101 was filed by Betty Charley, Trustee for the Josephine
L. Sweeney Trust on July 16, 1999, to divert water from an underground source (Point of
Diversion (POD) within the NWY% NW4% of Section 33, T.2IN., R.18E., M.D.B.&M.) via
pumps, surface pipelines and ditches to provide supplemental water to irrigate 2.88 acres of
alfalfa, native hay and grain from March | to November | with a priority date of 1935.

Stockwater and domestic use is also claimed. The claim was amended on March 10, 2017, by
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Heinz Ranch Land Company, LLC. The amended claim changed the number of cultivated acres
to 2.38 acres, the manner of use to include quasi-municipal, the period of use to be from January
1 through December 31 and the priority date to 1924. The current owner of record for this claim
is Heinz Holdco, LLC.

Proof of Appropriation V-09102 was filed by Betty Charley, Trustee for the Josephine
L. Sweeney Trust on July 16, 1999, to divert water from an underground source (POD within the
SWl4 NW4 of Section 33, T.2IN., R.18E., M.D.B.&M.) via pumps, surface pipelines and
ditches to provide supplemental water to irrigate 154.32 acres of alfalfa, native hay and grain
from March 1 to November 1 with a priority date of 1935. Stockwater and domestic use is also
claimed. The claim was amended on March 10, 2017, by Heinz Ranch Land Company, LLC.
The amended claim changed the number of cultivated acres to 165.49 acres, the manner of use to
include quasi-municipal, the period of use to be from January 1 through December 31 and the
priority date to 1924. The proof also states that this well, in addition to underground sources
associated with Proofs V-09103 and V-09104 produce a combined diversion rate of 3.15 cubic
feet per second (cfs) (1.05 cfs per well) to produce 1,114.06 afa (based on a duty of 4.53 acre-feet
per acre) to fully irrigate a total combined acreage of 245.93 acres. The current owner of record
for this claim is Heinz Holdco, LLC.

Proof of Appropriation V-09103 was filed by Betty Charley, Trustee for the Josephine
L. Sweeney Trust on July 16, 1999, to divert water from an underground source (POD within the
NE% SEY of Section 32, T.2IN., R.18E., M.D.B.&M.) via pumps, surface pipelines and ditches
to provide supplemental water to irrigate 252.22 acres of alfalfa, native hay and grain from
March 1 to November 1 with a priority date of 1935. Stockwater and domestic use is also
claimed. The claim was amended on March 10, 2017, by Heinz Ranch Land Company, LLC.
The amended claim changed the number of cultivated acres to 241.09 acres, the manner of use to
include quasi-municipal, the period of use to be from January 1 through December 31 and the
priority date to 1924. The proof also states that this well, in addition to underground sources
associated with Proofs V-09102 and V-09104 produce a combined diversion rate of 3.15 cfs
(1.05 cfs per well) to produce 1,114.06 afa (based on a duty of 4.53 acre-feet per acre) to fully

irrigate a total combined acreage of 245.93 acres. An amendment was filed on June 19, 2017,
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which corrected a typographical error on the POU tabulation. The current owner of record for
this claim is Heinz Holdco, LLC.

Proof of Appropriation V-09104 was filed by Betty Charley, Trustee for the Josephine
L. Sweeney Trust on July 16, 1999, to divert water from an underground source (POD within the
NW¥% SWY of Section 33, T.2IN., R.18E., M.D.B.&M.) via pumps, surface pipelines and
ditches to provide supplemental water to irrigate 252.22 acres of alfalfa, native hay and grain
from March 1 to November 1 with a priority date of 1935. Stockwater and domestic use is also
claimed. The claim was amended on March 10, 2017, by Heinz Ranch Land Company, LLC.
The amended claim changed the number of cultivated acres to 241.09 acres, the manner of use to
include quasi-municipal, the period of use to be from January 1 through December 31 and the
priority date to 1924. The proof also states that this well, in addition to underground sources
associated with Proofs V-09102 and V-09103 produce a combined diversion rate of 3.15 cfs
(1.05 cfs per well) to produce 1,114.06 afa (based on a duty of 4.53 acre-feet per acre) to fully
irrigate a total combined acreage of 245.93 acres. An amendment was filed on June 19, 2017,
which corrected a typographical error on the POU tabulation. The current owner of record for
this claim is Heinz Holdco, LLC.

Proof of Appropriation V-09105 was filed by Betty Charley, Trustee for the Josephine
L. Sweeney Trust on July 16, 1999, to divert 0.04 cfs of water from Heinz Spring Number 1
(POD within the NWY SEY of Section 32, T.2IN., R.18E., M.D.B.&M.) via dams and ditches
to irrigate 2.0 acres of alfalfa, native hay and grain from January 1 through December 31 with a
priority date of 1881. Stockwater and domestic use is also claimed. The claim was amended on
March 10, 2017, by Heinz Ranch Land Company, LLC. The amended claim changed the number
of cultivated acres to 2.38 acres, the manner of use to include quasi-municipal and the priority
date to 1861. The amended claim stated that the entire flow from the source was diverted and
utilized. The current owner of record for this claim is Heinz Holdco, LLC.

Proof of Appropriation V-09106 was filed by Betty Charley, Trustee for the Josephine
L. Sweeney Trust on July 16, 1999, to divert 0.3 cfs of water from Waltz Canyon Creek and
tributaries (POD within the SW¥% SEY of Section 5, T.20N., R.18E., M.D.B.&M.) via reservoirs
and ditches Lo irrigate 5.7 acres of alfalfa, native hay and grain from January 1 through December

31 with a priority date of 1881. Stockwater and domestic use is also claimed. The claim was
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amended on March 10, 2017, by Heinz Ranch Land Company, LLC. The amended claim
changed the number of cultivated acres to 376.32 acres, did not reference domestic as a
secondary use and modified the priority date to 1861. The amended claim stated that the entire
flow from the source was diverted and utilized. An amendment was filed on June 19, 2017,
which corrected a typographical error on the POU tabulation. The current owner of record for
this claim is Heinz Holdco, LLC.

Proof of Appropriation V-09107 was filed by Betty Charley, Trustee for the Josephine
L. Sweeney Trust on July 16, 1999, to divert 0.02 cfs of water from Heinz Springs Number 2 and
3 (POD within the NWY%4 NWY% of Section 4, T.20N., R.18E., M.D.B.&M.) via a dam and
ditches to irrigate 33.6 acres of alfalfa, native hay and grain from January 1 through December 31
with a priority date of 1881. Stockwater and domestic use is also claimed. The claim was
amended on March 10, 2017, by Heinz Ranch Land Company, LLC. The amended claim
changed the number of cultivated acres to 225.36 acres, did not reference domestic as a
secondary use and modified the priority date to 1861. The amended claim stated that the entire
flow from the sources was diverted and utilized. An amendment was filed on June 19, 2017,
which corrected a typographical error on the POU tabulation. The current owner of record for
this claim is Heinz Holdco, LLC.

Proof of Appropriation V-09108 was filed by Betty Charley, Trustee for the Josephine
L. Sweeney Trust on July 16, 1999, to divert 3.738 cfs of water from Wet Ravine and Spring
Branch (POD within the SEY4 NE¥ of Section 5, T.20N., R.18E., M.D.B.&M.) via dams and
ditches to irrigate 373.8 acres of alfalfa, native hay and grain from January 1 through December
31 with a priority date of 1881. Stockwater and domestic use is also claimed. The claim was
amended on March 10, 2017, by Heinz Ranch Land Company, LLC. The amended claim
changed the name of the source to Jones Creek, the number of cultivated acres to 367.98 acres,
did not reference domestic as a secondary use and modified the priority date to 1861. The
amended claim stated that the entire flow from the source was diverted and utilized. An
amendment was filed on June 19, 2017, which corrected a typographical error on the POU
tabulation. The current owner of record for this claim is Heinz Holdco, LLC.

Proof of Appropriation V-11203 was filed by Heinz Ranch Land Company, LLC on

March 10, 2017, to divert the entire flow of water from an unnamed stream (POD within the
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SWu NEY of Section 33, T.2IN., R.18E., M.D.B.&M.) via the natural channels, reservoirs,
ditch systems and berms to irrigate 43.29 acres of alfalfa, native and domestic grass pasture and
diversified pasture from January 1 through December 31 with a priority date of 1861.
Stockwater use is also claimed. The current owner of record for this claim is Heinz Holdco,
LLC.

Proof of Appropriation V-11204 was filed by Heinz Ranch Land Company, LLC on
March 10, 2017, to divert the entire flow of water from an unnamed stream (POD within the
SWv4 NEY of Section 33, T.2IN., R.18E., M.D.B.&M.) via the natural channels, reservoirs,
ditch systems and berms to irrigate 45.94 acres of alfalfa, native and domestic grass pasture and
diversified pasture from January 1 through December 31 with a priority date of 1861.
Stockwater use is also claimed. The current owner of record for this claim is Heinz Holdco,
LLC.

Proof of Appropriation V-11205 was filed by Heinz Ranch Land Company, LLC on
March 10, 2017, to divert the entire flow of water from an unnamed stream (POD within the
SWv4 NEY of Section 33, T.21N., R.18E., M.D.B.&M.) via the natural channels, reservoirs,
ditch systems and berms to irrigate 45.94 acres of alfalfa, native and domestic grass pasture and
diversified pasture from January 1 through December 31 with a priority date of 1861.
Stockwater use is also claimed. The current owner of record for this claim is Heinz Holdco,
LLC.

Proof of Appropriation V-11206 was filed by Heinz Ranch Land Company, LLC on
March 10, 2017, to divert the entire flow of water from an unnamed stream (POD within the
SEY4 NEY of Section 33, T.21N., R.18E., M.D.B.&M.) via the natural channels, reservoirs, ditch
systems and berms to irrigate 12.74 acres of alfalfa, native and domestic grass pasture and
diversified pasture from January 1 through December 31 with a priority date of 1861.
Stockwater use is also claimed. The current owner of record for this claim is Heinz Holdco,
LLC.

Proof of Appropriation V-11207 was filed by Heinz Ranch Land Company, LLC on
March 10, 2017, to divert the entire flow of water from an unnamed spring (POD within the
NEY SWY of Section 5, T.20N., R.18E., M.D.B.&M.) via the natural channels, reservoirs, ditch

systems and berms to irrigate 379.23 acres of alfalfa, native and domestic grass pasture and

16



diversified pasture from January 1 through December 31 with a priority date of 1861.
Stockwater use is also claimed. An amendment was filed on June 19, 2017, which corrected a
typographical error on the POU tabulation. The current owner of record for this claim is Heinz
Holdco, LLC.

Proof of Appropriation V-11208 was filed by Heinz Ranch Land Company, LLC on
March 10, 2017, to divert the entire flow of water from an unnamed spring (POD within the
NEY4 SW4 of Section 5, T.20N., R.18E., M.D.B.&M.) via the natural channels, reservoirs, ditch
systems and berms to irrigate 371.03 acres of alfalfa, native and domestic grass pasture and
diversified pasture from January 1 through December 31 with a priority date of 1861.
Stockwater use is also claimed. An amendment was filed on June 19, 2017, which corrected a
typographical error on the POU tabulation. The current owner of record for this claim is Heinz
Holdco, LLC.

Proof of Appropriation V-11209 was filed by Heinz Ranch Land Company, LLC on
March 10, 2017, to divert the entire flow of water from an unnamed spring (POD within the
NEY SW4 of Section 5, T.20N., R.18E., M.D.B.&M.) via the natural channels, reservoirs, ditch
systems and berms to irrigate 379.23 acres of alfalfa, native and domestic grass pasture and
diversified pasture from January 1 through December 31 with a priority date of 1861.
Stockwater use is also claimed. An amendment was filed on June 19, 2017, which corrected a
typographical error on the POU tabulation. The current owner of record for this claim is Heinz
Holdco, LLC.

Proof of Appropriation V-11210 was filed by Heinz Ranch Land Company, LLC on
March 10, 2017, to divert the entire flow of water from an unnamed stream (POD within the
SEY4 NEY of Section 32, T.21N., R.18E., M.D.B.&M.) via the natural channels, reservoirs, ditch
systems and berms to irrigate 84.44 acres of alfalfa, native and domestic grass pasture and
diversified pasture from January 1 through December 31 with a priority date of 1861.
Stockwater use is also claimed. The current owner of record for this claim is Heinz Holdco,
LLC.

Proof of Appropriation V-11211 was filed by Heinz Ranch Land Company, LLC on
March 10, 2017, to divert the entire flow of water from an unnamed stream (POD within the
SEY4 NEV4 of Section 32, T.2IN., R.18E., M.D.B.&M.) via the natural channels, reservoirs, ditch
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systems and berms to irrigate 84.44 acres of alfalfa, native and domestic grass pasture and
diversified pasture from January 1 through December 31 with a priority date of 1861.
Stockwater use is also claimed. The current owner of record for this claim is Heinz Holdco,
LLC.

Proof of Appropriation V-11212 was filed by Heinz Ranch Land Company, LLC on
March 10, 2017, to divert the entire flow of water from Heinz Spring Number 3 (POD within the
SW¥% NW4 of Section 4, T.20N., R.18E., M.D.B.&M.) via the natural channels, reservoirs,
ditch systems and berms to irrigate 225.36 acres of alfalfa, native and domestic grass pasture and
diversified pasture from January 1 through December 31 with a priority date of 1861.
Stockwater use is also claimed. An amendment was filed on June 19, 2017, which corrected a
typographical error on the POU tabulation. The current owner of record for this claim is Heinz
Holdco, LLC.

Proof of Appropriation V-11213 was filed by Heinz Ranch Land Company, LLC on
March 10, 2017, to divert the entire flow of water from Heinz Spring Number 2 (POD within the
NWli NWY of Section 4, T.20N., R.18E., M.D.B.&M.) via the natural channels, reservoirs,
ditch systems and berms to irrigate 225.36 acres of alfalfa, native and domestic grass pasture and
diversified pasture from January 1 through December 31 with a priority date of 1861.
Stockwater use is also claimed. An amendment was filed on June 19, 2017, which corrected a
typographical error on the POU tabulation. The current owner of record for this claim is Heinz
Holdco, LLC.

Proof of Appropriation V-11214 was filed by Heinz Ranch Land Company, LLC on
March 10, 2017, to divert the entire flow of water from Waltz Canyon Spring (POD within the
SWv4 NEV4 of Section 8, T.20N., R.18E., M.D.B.&M.) via the natural channels, reservoirs, ditch
systems and berms to irrigate 367.98 acres of alfalfa, native and domestic grass pasture and
diversified pasture from January 1 through December 31 with a priority date of 1861.
Stockwater use is also claimed. An amended claim was filed on June 19, 2017, which clarified
the POD and corrected a typographical error on the POU tabulation. The current owner of record
for this claim is Heinz Holdco, LLC.

Proof of Appropriation V-11215 was filed by Heinz Ranch Land Company, LLC on
March 10, 2017, to divert the entire flow of water from Waltz Canyon Creek Reservoir (POD
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within the SW¥ SEY% of Section 32 T.2IN., R.18E., M.D.B.&M.) via the natural channels,
reservoirs, ditch systems and berms to irrigate 367.98 acres of alfalfa, native and domestic grass
pasture and diversified pasture from January 1 through December 31 with a priority date of 1861.
Stockwater use is also claimed. An amendment was filed on June 19, 2017, which corrected a
typographical error on the POU tabulation. The current owner of record for this claim is Heinz
Holdco, LLC.

Proof of Appropriation V-11217 was filed by Heinz Ranch Land Company, LLC on
March 10, 2017, to divert the entire flow of water from an unnamed spring (POD within the
NEY SW¥ of Section 5, T.20N., R.18E., M.D.B.&M.) via the natural channels, reservoirs, ditch
systems and berms to irrigate 367.98 acres of alfalfa, native and domestic grass pasture and
diversified pasture from January 1 through December 31 with a priority date of 1861.
Stockwater use is also claimed. An amendment was filed on June 19, 2017, which corrected a
typographical error on the POU tabulation. The current owner of record for this claim is Heinz
Holdco, LLC.

Proof of Appropriation V-11218 was filed by Heinz Ranch Land Company, LLC on
March 10, 2017, to divert the entire flow of water from an unnamed spring (POD within the
NEY NEY% of Section 5, T.20N., R.18E., M.D.B.&M.) via the natural channels, reservoirs, ditch
systems and berms to irrigate 367.98 acres of alfalfa, native and domestic grass pasture and
diversified pasture from January 1 through December 31 with a priority date of 1861.
Stockwater use is also claimed. An amendment was filed on June 19, 2017, which corrected a
typographical error on the POU tabulation. The current owner of record for this claim is Heinz
Holdco, LLC.

Proof of Appropriation V-11219 was filed by Heinz Ranch Land Company, LLC on
March 10, 2017, to divert the entire flow of water from an unnamed spring (POD within the
NEY NEY of Section 5, T.20N., R.18E., M.D.B.&M.) via the natural channels, reservoirs, ditch
systems and berms to irrigate 367.98 acres of alfalfa, native and domestic grass pasture and
diversified pasture from January 1 through December 31 with a priority date of 1861.
Stockwater use is also claimed. An amendment was filed on June 19, 2017, which corrected a
typographical error on the POU tabulation. The current owner of record for this claim is Heinz
Holdco, LLC.
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Proof of Appropriation V-11220 was filed by Heinz Ranch Land Company, LLC on
March 10, 2017, to divert the entire flow of water from an unnamed spring (POD within the
SW¥ SWW of Section 33, T.2IN., R.18E., M.D.B.&M.) via the natural channels, reservoirs,
ditch systems and berms to irrigate 367.98 acres of alfalfa, native and domestic grass pasture and
diversified pasture from January 1 through December 31 with a priority date of 1861.
Stockwater use is also claimed. An amendment was filed on June 19, 2017, which corrected a
typographical error on the POU tabulation. The current owner of record for this claim is Heinz

Holdco, LLC.

B. Stockwatering

The owners of record for the three Proofs of Appropriation claiming the continuous use
of surface water for stockwater purposes prior to March 1, 1905, are Hamilton Properties, Inc.
and Heinz Holdco, LLC. The owner of record for the one underground source for stockwater use
is Heinz Holdco, LLC. The pre-statutory date for percolating underground sources is prior to
March 25, 1939. The original filing of these claims along with subsequent amendments is
described in this section. A complete description of each claim is contained within the Abstract
of Claims, a companion document to, but separate from this Preliminary Order.

Proof of Appropriation V-04225 was filed by Ruth D. Mathews on October 29, 1984, to
divert 0.5 cfs of water from Cold Springs (POD within the SW% NEY of Section 4, T.21N.,
R.18E., M.D.B.&M.) via a natural pool and a loose rock dam to water 250 cattle, 5 horses and 5
sheep along with various wildlife from January 1 through December 31 of each year with a
priority date of prior to 1905. The current owner of record for this claim is Hamilton Properties,
Inc.

Proof of Appropriation V-09109 was filed by Betty Charley, Trustee for the Josephine
L. Sweeney Trust on July 16, 1999, to divert 0.016 cfs of water from Ground Hog Spring (POD
within the NWY SWY4 of Section 27, T.2IN., R.18E., M.D.B.&M.) via ditches to water 200
cattle from January 1 through December 31 with a priority date of 1881. Domestic was also
stated as a secondary use. An amended proof was filed on March 10, 2017, by Heinz Ranch

Land Company, LLC., which changed the number of animals to 100 cattle and 20 horses,
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changed the diversion rate to the entire flow and modified the priority date to 1861. The current
owner of record for this claim is Heinz Holdco, LLC.

Proof of Appropriation V-09110 was filed by Betty Charley, Trustee for the Josephine
L. Sweeney Trust on July 16, 1999, to divert 0.046 cfs of water from an underground source
(POD within the SW'4 NE of Section 33, T.2IN., R.183E., M.D.B.&M.) via a trough and pond
to water 200 cattle from January 1 through December 31 with a priority date of 1935. An
amended proof was filed on March 10, 2017, by Heinz Ranch Land Company, LLC., which
changed the number of animals to 100 cattle and 20 horses, changed the diversion rate to 0.00375
cfs (calculated) and modified the priority date to 1924. The current owner of record for this
claim is Heinz Holdco, LLC.

Proof of Appropriation V-11216 was filed by Heinz Ranch Land Company, LLC on
March 10, 2017, to divert the entire flow of water from an unnamed spring (POD within the
NEY SEV of Section 5, T.20N., R.18E., M.D.B.&M.) via a pipeline, trough and natural channel
to water 100 cattle and 20 horses from January 1 through December 31 with a priority date of

1861. The current owner of record for this claim is Heinz Holdco, LLC.

IV. FINDINGS OF THE ACTING STATE ENGINEER ON NON-RESERVED
RIGHT CLAIMS

The following claims of pre-statutory vested water rights are for surface and underground
water sources within the area encompassed by this adjudication proceeding. These claims and
appropriations were established pursuant to Chapter 533 of the Nevada Revised Statutes. The
claims were evaluated using supporting materials supplied by the claimants, field investigations
undertaken by staff of the NDWR and from data obtained from public domain sources. The limit
and extent of all claims within the adjudication area are described in detail in the Table of
Relative Rights Determined to be Valid located in Appendix A. Tables describing the
relationships between comingled and supplemental water sources and maps illustrating the
Places of Use of the claims can be found in Appendix E.

There is one owner of record of the twenty-five proofs for the use of underground and

surface waters for irrigation and two owners of record for the four proofs for the use of
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underground and surface waters for stockwater. The claimant for irrigation is Heinz Holdco,

LLC. The claimants for stockwater use are Heinz Holdco, LLC. and Hamilton Properties, Inc.

A.Irrigation

Heinz Holdco, LLC
The Heinz Ranch is located in Washoe County approximately 13 miles northwest from

Reno, Nevada. The main ranch buildings are situated in the NW% of Section 33, T.21N,,
R.18E., M.D.B.&M,, at an elevation of approximately 5,050 feet.

The records of the Heinz Ranch area show that it was developed prior to 1867 as it
appears on the 1868 GLO plat for T.21N., R.18E. as “Laughton’s Field” and “Laughton’s House”
and is described in the supporting GLO survey notes of A.J. Hatch.** Records of survey for the
main ranch area were recorded in 1863.** The earliest tax records for the main ranch area are for
Summer S. Laughton, who was assessed for a possessory claim for the ranch from 1863 through
at least 1867. William L. Ross was assessed for this same piece of property and obtained State
Patent No. 2677 for the SW% SEY of Section 32 in 1887. Frank Heinz obtained State Patent
No. 4820 in 1902 for the EV2 EV2 of Section 32. Fred Eickbusch was issued Federal Homestead
Entry Patent No. 820464 for the SY2 SW¥ and WY%2 SE% of Section 28 in 1921. The Central
Pacific Railroad was issued a Railroad Grant Patent in 1876 for Section 33. Even though actual
title for the most of the lands was not obtained until much later than 1905, the possessory claims
and tax records show that the lands were being used for agriculture from approximately 1867
onward, even though certain portions were in obvious trespass. Frank Heinz had consolidated
the majority of the lands occupied by the current ranch and obtained title by 1905 with the
exception of those lands in Section 28, of which he had a possessory claim on and was being
assessed taxes for. The current ranch holdings, including all water rights are currently in the
name of Heinz Holdco, LLC. This chain of title to the present owners is believed to be complete.

The Acting State Engineer finds that the water was first put to beneficial use in 1867.
This is based on the 1868 GLO plate of T.21N., R.18E. and the survey notes from Hatch, who

! Andrew J. Hatch, G.L.O. Survey notes dated 1867, Volume R0030, pp. 199-218.
'2 Records of survey, Washoe County, Nevada Territory, D. B. Scott - County Surveyor, pp. 153-
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surveyed the area for the GLO in late 1867.*> The earliest filing for water rights in the Heinz
Ranch area that were filed in the Office of the State Engineer is Permit 3100 (Certificate 1987),
which was filed September 3, 1914. The application was filed by Minnie L. Heinz to divert 16.4
cfs of water from Wet Ravine (Jones Creek) and Spring Branch to irrigate 1,640 acres and to also
use the water for domestic purposes.

Louise Heinz, in a letter to Joseph Farnsworth dated August 17, 1914, and forwarded to
the State Engineer, inquired if anyone had filed on Spring Branch. The State Engineer responded
on August 19, 1914, that there were no recordings on file for that source, but it may have a vested
right on it. Additionally if no one had been using the water for the past 5 years or more, that it
would be open for a new appropriation, and he enclosed a blank form for a new appropriation.

Minnie L. Heinz filed Application for Permit to Appropriate the Public Waters of the
State of Nevada No. 3100 approximately 2 weeks later. The application was timely protested by
Henry Anderson who claimed a senior right under Permit 2240 (Certificate 504) and Permit 2241
(Certificate 505) for flood and spring snow waters off the north and east slopes of Peavine
Mountain. These two permits were filed in 1911. The Affidavit of Labor for Permits 2240 and
2241 state that the ditches were completed by late 1912. The completion of this ditch would
have effectively cut off the water from the sources of Wet Ravine to the Heinz Ranch. The ranch
area was subsequently visited by the State Engineer on June 5, 1915. In a letter dated June 16,
1915, the State Engineer found that the lands under Application No. 3100 had been irrigated for
30 years or more (as related to him by Minnie Heinz), and her vested right was not to be
impaired. However, he also stated that the actual amount under the vested right would be
determined at a later date as provided by law.

In a second letter dated June 21, 1915, he clarified that Mr. Anderson could take water
when the flow was not high enough to reach the Heinz Ranch (futile call) and to take the waters
during the off-season and snow melt waters, which would then be transported by ditches to Silver
Lake, where it would then be diverted for use in Lemmon Valley. The protest by Mr. Anderson
was settled and Permit 3100 was issued on June 1, 1917, for the diversion of 16.4 cfs for the

irrigation of 1,640 acres, with no period of use defined. A letter dated June 21, 1917, from Mrs.

154, pp.168-169.
" Andrew J. Hatch, G.L.O. Survey notes dated 1867, Volume R0030, pp. 199-218.
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M. L. Heinz in response to a letter from the State Engineer concerning the filing of Proof of
Commencement of Work and Labor states that no additional works are necessary as all
diversions and ditches already exist and “all the water that runs between April and November is
used by us and always has been.”

A report in the file by F. O. Broili, for Permit 3100 dated August 4, 1917, reiterates the
problem with Mr. Anderson’s ditch that crosses Wet Ravine (Jones Creek) capturing the flow
and that Mrs. Heinz continues to remove the ditch to allow the water to flow down the streambed
to the ranch. The final disposition of this affair is not documented in the files for either Permits
2240 and 2241 or Permit 3100. The PBU for Permits 2240 and 2241 was filed October 26, 1920,
stating the source as flood and snow waters from the north slope of Peavine Mountain (in the off
season) and transport to Silver Lake for irrigation use from April 1 to October 1. Certificates 504
and 505 were issued on March 1, 1921, under Permits 2240 and 2241, respectively. The ditches
associated with Permits 2240 and 2241 are visible in aerial photographs from 1946 to the more
recent NAIP photography'® and were visited by personnel of the NDWR during August 2018.'
The field visit of August 2018 revealed that the ditches are derelict and have not been in use for
quite some time.

The reservoir for the storage of water from the streams and springs on the north slope of
Peavine Mountain under Permit 3100 was completed in 1919 as outlined in Affidavit of
Completion of Work filed August 18, 1919. Also noted in this affidavit was the construction of
lateral ditches for the lands listed in the application to be irrigated. The PBU for Permit 3100
filed December 3, 1923, notes that the flow from the streams runs for only a few weeks each year
and “is not nearly enough water for all of this ranch from all canyons combined, but a large area
is partially irrigated and a smaller area more thoroughly irrigated.”'” This statement suggests a
low managed grass pasture scenario with interspersed highly managed pasture and/or harvest

areas. An amended PBU was filed May 8, 1924, with a cultural map and better defined POU

'4 Earth Explorer, U.S. Geological Survey website, https//earthexplorer.usgs.gov, 1946 archive
photo 1CV0000020126.

' National Agriculture Imagery Program, U.S.D.A. Farm Service Agency, 2003 through 2015.
16 Proof V-09101 file and supporting documents, official records in the Office of the State
Engineer.

'7 Permit No. 3100 file and supporting documents, official records in the Office of the State
Engineer.
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describing crop types. Both versions of the PBU mentions that the flows from all sources were
dependent on snowfall and were usually less than one cfs in a normal year. Certificate 1987 was
issued on June 21, 1933, for the diversion of 3.738 cfs of water from Wet Ravine and Spring
Branch to irrigate 373.80 acres from March 1 to October 15 of each year for a total duty of 1,695
afs. The low managed grass pasture scenario for the ranch is further exemplified by the
Certificate associated with Permit 20240, which states that a diversion of 0.02 cfs from Heinz
Springs Number 2 and 3 irrigates 33.6 acres with a total duty of 14.48 afa (or 0.43 acre-feet per
acre). The POU for Permit 20240 is a portion of the area certificated under Permit 3100, thus
making it comingled water with the older permit, but not increasing the area extent of the older
permit. This water, if left unchecked, would have eventually flowed into Wet Ravine above the
confluence with Waltz Canyon Creek to irrigate the Heinz Ranch. A map showing the locations
of the PODs and POUs of the Heinz Ranch statutory permits along with the location of the ditch
associated with Permits 2240 and 2241 is shown in Figure 2.
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Figure 2. Map of Heinz Ranch area showing irrigation permits and the trace of the ditch
described under Permits 2240 and 2241.
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By examining these permit files and their associated support documents and
correspondence, what the ranch looked like prior to 1905 is different than its present
configuration. The two main stream sources in the area have had different names through time,
so to minimize confusion, the Acting State Engineer will use the names Jones Creek (also known
as “wet ravine”) and Waltz Canyon Creek (also known as “Spring Branch”). These names are
used in association with the newest proof filings to minimize confusion. This lack of formal
name designations is exemplified as there are no streams identified by name in the basin on
published USGS 7.5 minute topographic maps.

The permit map filed in support of Application 3100, filed November 17, 1917, three
years later than the application, only shows the proposed reservoir and ditch connecting Jones
Creek with Waltz Canyon Creek with no fields or other culture or improvements shown. The
PBU support map for Permit 3100 shows a ditch infrastructure that is not as well developed as
what is observed at the present time. This map depicts the POU, which looks very similar to the
current ranch configuration and the POUs for the amended claims of vested right filed on the
ranch in 2017, but the cultural distinctions between harvest and meadow areas are different. The
development of underground sources to supplement the surface waters changed large areas from
diversified pasture to meadow and meadow to harvest, as the surface sources do not have the
sustained flows to fully irrigate the ranch as described by Permit 3100 and its supporting
documents.

The reservoir constructed as a result of Permit 3100 on Waltz Canyon Creek has a
capacity of 20 to 30 acre-feet. The reservoir is large enough to collect water, that when released,
would have sufficient head to improve the flow of water across the irrigated fields. But the
capacity of the reservoir is inconsequential for the purpose of storage to fully irrigate the Heinz
Ranch lands later in the irrigation season or the following year. The improvements in ditch
infrastructure made in conjunction with Permit 3100 greatly increased the meadow acreage under
irrigation, but not necessarily the amount of harvest. The water sources and their associated
streams do not produce the amount of water necessary during the irrigation season to effectively
grow a harvest crop at the acreages described in the PBU and subsequent certificate.

The PBU states that normal flow from the sources is usually less than 1.0 cfs during
average years. PBUs filed for Permits 20240 (Heinz Springs Nos. 2 and 3) and 20241 (Waltz
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Canyon Creek) stated flows of 0.02 cfs and 0.30 cfs, respectively, which were taken on June 12,
1962.'"® Stream flow data collected by the NDWR in 2017 and 2018 and data submitted by
Lumos and Associates for the water year 2017 show the general trend of a freshet from January
through May with an average of 2.38 cfs and a peak average total flow of 3.73 cfs in February
tapering down to approximately 0.1 cfs total from July through November.!® These flows also
occurred during a water year (2017) that was in excess of 200% of normal.?°

The NDWR measurements showed a similar trend to the data submitted by Lumos and
Associates for the latter portion of 2017 when measurements began on a monthly basis. Flow
measurements for the water year 2017-2018 are more in line with average expected flows, with
the total measured flow for the height of the freshet in March, 2018 being less than 1 cfs.?! This
flow rate is in line with what was reported in the PBU for Permit 3100, which was estimated at
less than 1 cfs. The modern flow data further supports the statement from the PBU for Permit
3100, filed in 1923, which suggest that the majority of the ranch was low managed grass
hay/pasture with small areas of harvest prior to 1905. The Lumos and Associates data shows that
the total amount of water available from the two major surface sources in 2017 (a 200% water
year) was approximately 775 acre-feet. 2 This amount of water would irrigate approximately
200 to 250 acres of harvest and meadow. The Lumos and Associates data from 2018 (a more
normal year) shows the total amount of water available was approximately 205 acre-feet.* This

amount of water would irrigate approximately 70 to 100 acres of low managed meadow.

'8 Permit 20241 and 20242 files and supporting documents, official records in the Office of the
State Engineer.

¥ Michael Widmer, Lumos and Associates, Memorandum to Don Pattalock dated J anuary 31,
2018, re: StoneGate precipitation and spring flow update, Water Year 2016-2017, Cold Spring
Valley Adjudication Files, official records in the Office of the State Engineer.

20 California Nevada River Forecast Center website, National Oceanic and Atmospheric
Administration.

2! Proof V-09101 file and supporting documents, Office of the State Engineer.

22 Michael Widmer , Lumos and Associates, Memorandum to Don Pattalock dated J anuary 31,
2018, re: StoneGate precipitation and spring flow update, Water Year 2016-2017, Cold Spring
Valley Adjudication Files, official records in the Office of the State Engineer.

3 ay Fischer, Lumos and Associates, Memorandum to Don Pattalock dated October 3, 2018, re;
StoneGate precipitation and spring flow update, Water Year 2017-2018, Cold Spring Valley
Adjudication Files, official records in the Office of the State Engineer.
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The problem arises in that a large percentage of the total flow occurs between January 1
and April 1, which is outside of the growing season. This results in the majority of that water
flowing down the stream channels with sheet wash across the fields in areas of lower gradient
and ending up in White Lake. This scenario resulted in White Lake reaching a water level in
2017 that had not been seen in decades. The flow data collected by the NDWR in 2017-2018,
more approximate a normal water year with the total yield from August 2017 through August
2018 being approximately 175 to 200 acre-feet (expanded and extrapolated from flow

measurements).>*

The sheet wash effect of the spring freshet in early 2018, was not as dramatic
in volume or extent as observed in 2017. The affidavit of Dennis M. Charley (great grandson of
Frank Heinz) dated July 14, 1999, stated the only surface source of water used year-round was
Heinz Spring No. 1 (Proof V-09105), whose water was used for domestic purposes, stockwater
and minor irrigation.” This water was piped down to the ranch house, where it currently drains
into the well associated with Proof V-09101. When the underground sources were developed,
the number of acres that would have been managed meadow or pasture increased, as would the
number of acreage classified as harvest.

There are currently five wells on the Heinz Ranch. One was drilled for stockwater
immediately east of the main irrigated acreage; one was drilled adjacent to the ranch house for
minor irrigation, stockwater and domestic uses; and three were drilled in the main irrigated area
of the ranch for irrigation and stockwater use. The well casings of four wells are of varying types
of riveted pipe, which would suggest either several generations of drilling, or the reusing and
recycling of casing from other areas, rather than purchasing new casing material.

Documentation filed in support of the claims suggest that the wells were drilled sometime
after 1920 but before 1940, when welded steel pipe would have been readily available and
competitive in price to salvage casing. The Acting State Engineer finds that these four wells with
riveted casing were drilled and developed at about the same time. The affidavit of Betty Charley

(granddaughter of Frank Heinz), dated July 14, 1999, stated there were four wells in place prior
to her birth and one put in around 1970. Betty Charley was born in 1924, which would mean that

24 Proof V-09101 file and supporting documents, official records in the Office of the State
Engineer.
25 Proof V-09105 file and supporting documents, official records in the Office of the State
Engineer.
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these four wells were drilled prior to her birth. The fifth well has welded pipe at the surface and
would suggest it was drilled much later than the other four.

The Acting State Engineer finds that the well with the welded casing is the well drilled in
the 1970s, as described in Betty Charley’s affidavit. However, in a memorandum from Michael
Hardy to Donald Pattalock dated October 1, 2018, this well was video logged on June 13, 2018,
which found evidence of riveted casing,’® suggesting that it was contemporaneous with the other
wells but had undergone rehabilitation and deepening in the 1970s. A similar type downhole
video survey conducted by the NDWR on December 26, 2018, revealed more modern
construction of welded seams and machined perforations. The NDWR survey did not show any
evidence of riveted casing.’” The Acting State Engineer finds that this well was
contemporaneous with the other four but was rehabilitated and deepened in the 1970s. The
original proofs for the underground claims filed in 1999 state that the wells were drilled as a
supplemental water source and the waters from these wells were put to beneficial use prior to
1935. The original 1999 map filed in support of the supplemental groundwater claims (Proofs
V-09101 through V-09104) shows a much smaller areal extent of irrigated acreage but only
illustrates the POU for ProofsV-09101 through V-09104 and comprises a total area of 252.22
acres.”® The supplemental nature of the groundwater was reiterated in the amended filings of
March 10, 2017, but with a priority date of prior to 1924. The amended proofs enlarged the POU
with respect to the original filings. The recorded documentation is inconclusive as to a more
definitive priority date.*

The PBU filed on December 3, 1923, and map filed on May 8, 1924, in support of Permit
3100 shows acreages in production in excess of that which could be supported by the available
surface water alone. The improvements in ditch infrastructure and construction of the reservoir

made in conjunction with Permit 3100, greatly increased the meadow acreage under irrigation,

26 Michael Hardy, Lumos and Associates, Memorandum to Don Pattalock dated October 1, 2018,
re: Historical Well Production Capacity from the Heinz Ranch Wells, Cold Spring Valley
Adjudication Files, official records in the Office of the State Engineer.

27 Proof V-09101 file and supporting documents, official records in the Office of the State
Engineer.

3 d.

2 Eric Obermayr, 2017, Memorandum to Mike Buschelman, re: Heinz Ranch water wells, Proof
V-09101 file and support documents, official records in the Office of the State Engineer.

30



but not the amount of harvest. The increase in the acreage classified as harvest would have
occurred as a result of the underground wells being drilled and supplying additional supplemental
waters to fields established under the permit. This gives support to the Betty Charley affidavit
that four of the wells were in existence prior to her birth in 1924. According to the original and
amended proofs, these wells were drilled to supplement the surface waters, which were permitted
under Permit 3100, as the surface water proofs were not filed until 1999 with additional proofs
and amendments filed in 2017. With the wells being drilled prior to 1939, if they were non-
artesian, they would not have required a permit or even notification to the Acting State Engineer
of their existence. For these reasons, the Acting State Engineer has determined that the
underground proof filings (V-09101 through V-09104) were drilled as supplemental water
sources to support Permit 3100 and the acreages that would be later identified as claims of vested
right. The relationships between the acreages described under Permit 3100, the claims of vested
right for surface water discussed below, and the associated supplemental groundwater claims are
illustrated in Figure 3. The Acting State Engineer has determined that the four irrigation wells
and one stockwater well were drilled prior to 1924 as stated in the amended proofs and outlined

in the documentation submitted in support of these proofs.
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